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Welcome & Introduction



Aim:

To promote close working between partners to 
prevent adult abuse and neglect.

Objectives: 

 Explore the issues and challenges for 
professionals working with Adults at risk

 Consider the application of the Mental Capacity 
Act in complex cases

 Showcase local initiatives in preventing and 
minimising abuse

 Consider the impact of abuse on adults at risk

Aim & Objectives



Prevention Overview 

Improve Public Awareness 
240,000 people were reached as part of the Board’s awareness raising campaign 
in February 2018

Identifying & Responding Effectively to Abuse 
Projections for 2017-18 suggest that Safeguarding Section 42 Enquiries conducted 
by the four Local Authorities across Tees will have collectively increased by 30% 
since 2014-15

Consistent & Widespread Application of Policies & 
Procedures 
500+ Professionals attended events hosted by the Board in 2017-18 designed to 
help achieve this 

Provide Access to Training & Education
4,000 E-Learning Registrations on the Board’s Virtual College courses in 2017-18



Professional Issues & Challenges
Teeswide Safeguarding Adults Board

July 2018

Helen Kingston



Introduction
• Top 5 professional challenges/issues from a 

legal perspective

• Case scenario



No 1- No Clear Legal Framework
• Lack of clear ‘safeguarding law’ causes 

confusion & leaves gaps

– ‘In contrast to child care law, adult social care…has 
developed piecemeal…it remains a confusing 
patchwork of conflicting statutes…it is 
characterised by the sheer volume of legislation 
with much overlap & duplication. It is noted for its 
‘baffling and tortuous complexity ..’

– Re A – per Munby J



Safeguarding Legal Framework 
• The law underpinning ‘safeguarding’ comes from a variety of sources and 

‘legal areas’

– Laws creating powers & duties on public bodies to provide services & 
for inspection & regulation

– Powers & duties to provide care or treatment or deal with the finances 
of those who lack capacity or who are mentally disordered

– Powers of intervention or prevention

– Offences- criminal, civil & specific relevant offences

– Information sharing

– Rights based legislation



Safeguarding – Overall legal Framework

• Care Act - Safeguarding duties 
• Where does the ‘legal authority’ come from?

– Mental Capacity Act (MCA) 2005 (& DoLS/ Court of 
Protection)

– Human Rights Act (HRA) 1998
– Mental Health Act (MHA)1983
– Court’s ‘inherent jurisdiction’
– Criminal provisions
– Confidentiality provisions 



Safeguarding Duties & Responsibilities
• In Re A [2010] Munby J summarised the duties & 

responsibilities owed to vulnerable adults by the 
LA as:
– Provision of services under community care law and 

specific relevant statutory provisions

– Responsibility for safeguarding from abuse & neglect 
arising from policy & the No Secrets guidance

– A common law duty to investigate where welfare of a 
vulnerable adult is seriously threatened 

– Where the adult lacks capacity where necessary in 
best interests



Safeguarding Duties & Responsibilities
• In terms of duties & responsibilities whether 

vulnerable adult has capacity may well be 
decisive in terms of what steps can/should 
legally be taken in terms of safeguarding

• Need to be aware of broader legal framework 
& how capacity fits in



No 2 – What’s Your Legal Authority ?
• So when can/should you intervene in a 

safeguarding context?

• What interventions does the law provide 
authority for?
• Focus on powers & duties to provide intervention/care or 

treatment 

• What you need to know and why?

– Practical issues?

– Example



What You Need To Know 
• Is there legal authority to provide the care?

– Basic legal authority 
– Compliant with HRA

• Is there a duty to provide the care/other 
intervention?
– Where P lacks capacity
– Safeguarding issues

• Can a P/family demand care/treatment?
– Generally no right to particular care/treatment
– In healthcare context, HCP will not be required to do 

something contrary to clinical judgment



What You Need To Know 
• Where adult has capacity then generally entitled 

to refuse any care/treatment/ intervention
– Subject to certain provisions – mainly MHA where 

compulsion for treatment for mental disorder where 
criteria met

– Important to try (as practicable & appropriate) & 
record 

• Where adult lacks capacity then duty to act in 
‘best interests’
– So their ‘refusal’ is not decisive 
– May still be a duty to act 



What You Need To Know 
• Role of MHA

– Compulsion/detention in hospital for treatment 
for mental disorder where criteria met

– Emergency provisions
– Community provisions – limitations

• Interface between MCA & MHA



Safeguarding – Overall legal Framework

• Power/duty to ‘intervene’ will depend on there being 
legal ‘authority’ to do so

• Frequently duty to ‘intervene’ to keep P safe will 
depend on whether P has capacity

• Which is why MCA & DoLS interface with safeguarding 
is crucial

• Legally P has the right to make ‘unwise’ decisions – if 
P has capacity to do so

• If P lacks capacity – then duty to act in P’s ‘best 
interests’



Practical Issues
• Lack of knowledge/understanding of legal framework 

& need for legal authority

• Interface between MCA & MHA

• Examples 

– Re E

– London Borough of Hillingdon v Steven Neary 
[2011] EWHC 1377 (COP)

– Essex County Council v RF [2015] EWCOP 1 



Essex CC v RF [2015] EWCOP 1
• CP, aged 91, ex RAF gunner living at home with cat, has 

dementia & other health problems, following safeguarding 
alert placed in care home CH

• ‘[D]espite the assessments concluding that P did have 
capacity to make decisions … and the recommendations 
that it was in his best interests to return home, ECC did 
nothing to enable him to do so. The result is that P was 
detained against his wishes for a period of 17 months’.

• ‘The conduct of ECC has been totally inadequate and their 
failings significant. It is hard to imagine a more depressing 
& inexcusable state of affairs’’



No 3- Getting The Basics Right
• Understanding MCA framework & limitations

• Practical issues

• Example



• Duty to have regard to the MCA Code of Practice
• Any decision must be in accordance with principles set out 

in s.1 MCA
• Only provides authority where P lacks capacity & act is in 

best interests 
• Provides ‘authority’ for use of force to provide care and 

treatment, provided such force is proportionate and in 
best interests

• Subject to proxy decision makers’ refusals (LPAs) /advance 
decisions

• Will not authorise a deprivation of liberty (w/o further 
authority)

Overview MCA



• The Principles (s.1)

– Presumption of capacity

– All practicable steps taken to assist

– ‘Allowed’ to make unwise decisions

– All acts (on behalf of person lacking capacity) must 
be in best interests (BI)

– ‘Regard’ to least restrictive option

MCA Principles



• S.5 – provides ‘authority’ for acts in connection 
with care / treatment where 

– reasonable belief P lacks capacity &

– reasonable  belief act is in P’s best interests

• But

– Subject to a valid applicable advance decision refusing 
treatment; can’t act in conflict with LPA/Deputy 
decision; any ‘restraint’ involves additional criteria

– Can’t deprive P of liberty w/o further authorisation

MCA- Authority To Act



• Can only ‘restrain’ P where
– Reasonable belief necessary to prevent harm to P AND proportionate

• Restraint means
• Use/threatens to use force to do act P resists

• Restriction of liberty whether or not P resists

• Deprivation of liberty is more than restraint

MCA- Authority To Act



• Any DoL requires express authorisation

• This may be:

– A court order from the Court of Protection (CoP);

– or authorisation under the DoLS (the deprivation 
of liberty safeguards) where P is in a hospital or 
care home

– In certain circumstances the MHA will have to be 
used

MCA – Deprivation of Liberty (DoL)



• Issues 

– Understanding MCA can authorise force

– Missing ‘restraint’ & additional criteria 

– When does CoP need to be involved?

– Spotting a deprivation (DoL) & knowing what to 
do about it

– Proper recording

– Proper processes

MCA- Authority To Act



Example
• CH v A Metropolitan Council [2017] EWCOP 12
• CH born with Downs & LD, married to WH & 

couple live with her parents
• March 2015 question raised over CH’s capacity 

to have sex, sex education recommended
• WH advised to abstain or risk committing sex 

offences (& ‘given to understand’ CH may be 
removed  by LA safeguarding)

• Sex education not provided by LA until June 
2016, by  May 2017 CH assessed as having 
capacity

• Breach of  Article 8  claim 
– Actionable delay of approx 12mths & damages at 

10,000 (plus costs – approx 30k)



• Kerry, aged 22, has a mild LD, ASD & physical health 
problems, including diabetes for which she requires 
regular insulin. She lives at home with her mum, Sue 
who has mental health problems, is a drug user & 
whose partner has a criminal record for domestic 
violence. There is concern that Kerry is leading a 
chaotic lifestyle, drinking, taking illicit drugs & not 
taking the insulin she needs to manage her diabetes. 
Kerry is described as ‘obsessed’ with celebrity status 
and social media and has formed ‘inappropriate’ 
relationships with men, posting ‘inappropriate’ 
photos on line. There is also concern that she is being 
sexually exploited. 

Scenario - Kerry 



No 4- Capacity
• Assessing & recording capacity properly is 

essential

• Example 



MCA Assessment of Capacity
• P  unable  to make decision because of ‘impairment 

of or a disturbance in the functioning of the mind or 
brain’ 

• P unable to make the decision if P is unable to

– Understand the relevant information

– Retain that information

– Use/weigh up that information

– Communicate the decision



MCA Assessment of Capacity
• Legal terminology 

– Diagnostic element

• Identifying the impairment/disturbance in functioning

– Functional element

• Assessment of understands, retains, use & weigh

– ‘Causative nexus’

• Link between the two elements



MCA Assessment of Capacity
• Consider the following extracts:

– ‘P is unable to show she has considered the option 
of…’

– ‘One needs to be certain of her capacity’

– ‘P is unable to fully understand, retain & weigh 
information’



MCA Assessment of Capacity
• Practical Issues 

– Make sure you start in the ‘right place’ –
presumption of capacity 

– Incapable or unwise?

– Decision specific so:-
• What is decision?

• What information does P need to be told, able to 
understand etc

• Timings & practical issues

• Steps to assist P to make decision

• Recording 



Examples
• Kings College Hospital NHSFT v C [2015] 

EWCOP 80

• WBC LA v Z & Ors [2016] EWCOP4

• KK v STCC [2012] EWHC 2136

• Who decides capacity?
– Although the court must consider all the relevant 

evidence, the assessment is ultimately one for the 
court

– Burden of proof on LA to show she lacks capacity



KK v STCC [2012] EWHC 2136
• Risk of bias to being overprotective 

– Need to avoid the risk of feeling drawn to an 
outcome that is more protective of the adult

– ‘In this case, I perceive a real danger that 
…professionals & the court may ..attach excessive 
weight to their own views on how her physical 
safety may be best protected & insufficient weight 
to her own views as to how her emotional needs 
may best be met.’



KK v STCC [2012] EWHC 2136
• Information & understanding

– LA has not identified a complete package of support 
that would/might be available & this undermines the 
experts’ assessment of her capacity

– Practicable steps must be taken to help P make a 
decision

– P must be given ‘relevant information’ which here 
included details of the care package that 
would/might be available

– Not necessary to understand every nuance or detail, 
so long as understands the salient facts



No 5- Best Interests
• Assessing & recording best interests properly 

is essential

• When is it a best interests decision?

• Bias?

• Example 



MCA Best Interests
• Where P lacks capacity to make the decision 

need to consider P’s best interests

• S.4 sets out a ‘checklist’

• Have to have regard to relevant circumstances 
including
– Whether P will regain capacity; P’s past & present 

wishes & feelings, beliefs & values; consultation 
with others; permit, encourage P to participate



MCA Best Interests
• Issues

– How does this work in practice?

– Process

– Balance sheet

– Focus on wishes & feelings of P & importance of 
consultation

• Putting yourself in P’s shoes

• Holistic assessment

– Is there really a BI decision to make?



• ‘The weight attached to the various factors will, 
inevitably, differ depending on the individual 
circumstances of the particular case’ (ITW v Z 2009)

– ‘Physical health and safety can sometimes be bought at too 
high a price … The emphasis must be on sensible risk 
appraisal, not striving to avoid all risk, whatever the price, 
but instead seeking a proper balance and being willing to 
tolerate manageable or acceptable risks as the price 
appropriately paid in order to achieve some other 
good…What good is it to make someone safe if it merely 
makes them miserable?’ (Re MM 2007)

MCA Best Interests



Best Interests Or Not…
• In the Matter of MN (Adult) [2015] EWCA Civ 411

• Issue – when is a ‘best interests’ meeting not a 
best interests meeting ?

• “The purpose of the best interests test is to 
consider matters from a patient’s point of view. 
That is not to say that his wishes must prevail any 
more than those of a fully capable patient must 
prevail. We cannot always have what we want.” 
(Lady Hale Aintree University Hospitals NHS Trust 
v James)



Best Interests
• Practical issues 

– Best interests meeting?

– Balance sheet 

– Take care to record accurately



Example
• Mr & Mrs C (Bedford Council)
• Criticisms of LA case preparation & evidence

– Unsubstantiated allegations made; tendency to hold 
Mr C responsible for all care difficulties; inflexibility & 
tendency to pick up on every small deviation from 
care plan

– Lack of balance to evidence (SW unable to think of 
any strengths Mr C has to offer);Mr C described as 
lacking insight when he took a different view to 
professionals 

– Over-recording of every supposed failure of Mr C



Examples

• Alcohol - DM v Y City Council [2017] EWCOP 
13

• Religion - Re IH [2017] EWCOP 9

• Contraception & Safeguarding - The Hospital 
Trust v Miss V [2017] EWCOP 20 

• Protection of others - N v A Local Authority 
[2016] EWCOP 47



• Kerry, aged 22, has a mild LD, ASD & physical health 
problems, including diabetes for which she requires 
regular insulin. She lives at home with her mum, Sue 
who has mental health problems, is a drug user & 
whose partner has a criminal record for domestic 
violence. There is concern that Kerry is leading a 
chaotic lifestyle, drinking, taking illicit drugs & not 
taking the insulin she needs to manage her diabetes. 
Kerry is described as ‘obsessed’ with celebrity status 
and social media and has formed ‘inappropriate’ 
relationships with men, posting ‘inappropriate’ 
photos on line. There is also concern that she is being 
sexually exploited. 

Scenario - Kerry 



Conclusions
• Questions?



Twenty Minutes

1115hrs - 1135hrs

@TeeswideSAB

@TeeswideSAB/

Refreshments



Denise Holian

E-CINS Project Manager

Office of the Police and Crime 

Commissioner (OPCC)

E-CINS



What is E-CINS?

 Cloud based IT system from Empowering Communities 

Inclusion and Neighbourhoods

 A secure platform for sharing information

 Can be used for people and cases

 Provides case management functionality to support 

multi-agency working



 Concerns around sharing information

 Availability of people in other agencies

 Technical constraints accessing information on different 

systems in different organisations.

 Awareness of other agency involvements

Obstacles to multi-agency working



 Concerns around sharing information

Gives you control over access to information

Requires people to make active decisions around sharing

 Availability of people in other agencies

Information entered on E-CINS is available immediately

Tasks can be allocated within the system

.

How E-CINS can help



 Technical constraints accessing information on different 
systems in different organisations.

E-CINS is a web based system for easy availability

Meets the information security standards for sensitive data 

 Awareness of other agency involvements

Record other agencies working with an individual

All agencies can add their own actions to cases they are involved in 

How E-CINS can help



Holistic View

E-CINS

Client

Local 
Authority

Police
Housing 

Associations

Other 
agencies



E-CINS is used within Cleveland by a group of local partner organisations.  

These include: Cleveland Police, the four local authorities and local housing 

associations.  

At Cleveland, E-CINS is being used primarily to manage:

• Anti-social behaviour

• Troubled Families

• Problem Areas

There are plans to extend usage into IOM (Integrated Offender 

Management) and VEMT (Vulnerable, Exploited, Missing and Trafficked) 

children.

E-CINS Use In Cleveland



Some examples of other areas using E-CINS, particularly 

relating to areas of vulnerability and safeguarding

• Tamworth are using E-CINS to support their partnership hub for 

managing victims and vulnerable adults.

• Nottinghamshire are using E-CINS for supporting vulnerable persons 

through their CCP (Complex Case Panel).

• Northampton are using E-CINS to manage hate crime incidents and  

support victims.

• Derby are supporting individuals through welfare reform using E-CINS

• Lowestoft are using E-CINS to support their vulnerable adults meetings

E-CINS use in other authorities



 Making connections between individuals 

 Creating and maintaining action plans

 Supporting multi-agency meetings

 Bespoke assessments and outputs can be developed

 Graphical output for mapping and relationships

Key features of E-CINS



Sample outputs from the demo system

Mapping export – note only information that you have been granted access 

to will be displayed.

Sample outputs from E-CINS



Relationship diagram

Sample outputs from E-CINS



 Sharing information to build up a complete picture

 More timely exchange of information

 Complete audit trail of actions

 Promoting best practice – highlighting what works!

 Customise the system to better support local practice

Key benefits of E-CINS



Partnership working is key

E-CINS is a tool to support and facilitate partnership working

Underpinned by agreed processes and responsibilities between partners

There is huge potential to explore in using E-CINS

Summary



Any questions?

E-CINS contacts

Denise Holian – E-CINS Project Manager, OPCC

denise.holian@cleveland.pnn.police.uk

Each organisation within the partnership has a nominated SPOC 

(Single Point Of Contact) for E-CINS.

Close

mailto:denise.holian@cleveland.pnn.police.uk


Neil Harrison

Head of Safeguarding and 

Specialist Services 

Team Around the Individual



Background

Recommendation from a previous Safeguarding Adults Review (SAR) 

to improve communication and local intelligence across agencies.

The focus of the Team around the Individual approach is on those 

people who often experience a combination of at least three of the 

following issues;

1. Repeat victim of crime or anti-social behaviour

2. Repeat perpetrator of crime or anti-social behaviour

3. Considered vulnerable to exploitation by others

4. Mental ill health – acting in a manner that creates vulnerability

5. Housing issues – at risk of homelessness, or inability to keep safe

6. Problematic substance misuse 

7. Frequent attendee to A&E 

Team Around the Individual



What we do ? 

Our goal is to improve and better coordinate services to support 
people across Hartlepool living with multiple and complex needs.

Hartlepool Team around the Individual aims to:

• Ensure that there is a true partnership approach to the 
development of the operational implementation

• Facilitate and support access to resources and information that are 
available across statutory and non-statutory

• Consider how services might be further delivered 

Team Around the Individual



Core Membership

• Hartlepool Borough Council - Community Safety & Engagement

• Hartlepool Borough Council  - Adult Services

• Hartlepool Borough Council - Housing 

• Hartlepool Borough Council  - Public Health

• Cleveland Police

• Tees, Esk & Wear Valleys NHS Foundation Trust

• North Tees & Hartlepool NHS Foundation Trust

• Hartlepool & Stockton on Tees Clinical Commissioning Group

• Durham Tees Valley Community Rehabilitation Company

• Thirteen Housing 

• Harbour

Team Around the Individual



Structure 

Team Around the Individual



A multi agency response to supporting 

some of the most vulnerable adults in 

Middlesbrough

Rachel Beard

Case Conferencing



2011

• Substance misuse client nearly dies as a result of a vicious 

attack- didn’t fit criteria for adult safeguarding

• Attended the Safeguarding Vulnerable Adults Practice 

Subgroup to present this case

• Mapping exercise to establish numbers

• This identified that over a year period the substance misuse 

services have worked on 4 similar cases 

Background



Commonalities in all 4 cases are:

• All female

• All chaotic drug and/ or alcohol use

• All been victims of violence and/ or Domestic Violence

• All homeless or at risk of eviction from supported housing

• All have no confirmed MH or LD diagnosis but suspected 
problems in these areas

Other common (although not in every case) factors:

• Sex working/ alleged sex working

• History of non-attendance and engagement

• History of self-harm/ suicide attempts/ overdose

Background



• Pathway and definitions of the most complex clients within 
the system developed

• An extra level of care coordination was added to the model 
to cover this small amount of very complex chaotic clients, 
and ensure they did not fall through the gaps of mainstream 
services

• The pathway was developed in conjunction with Vulnerable 
Adults Safeguarding lead and the Adult Social Care 
Management Team and agreed by the Safeguarding 
Vulnerable Adults Committee

• Monthly multi agency case conference set up for complex 
adults

• Followed around a year later by quarterly group specifically 
for those involved in sex working

Resulting Actions



• MRT  (CGL, Foundations, Recovery Connexions)

• James Cook Hospital (HILT)

• MBC (Adult Social Care, Community Safety)

• Thirteen Housing Group

• Supported housing (Stages, New Walk)

• Probation

• Mental Health

• Police

• DISC/ Humankind

• Breaking the Boundaries 

Agencies Regularly Involved



Cases: 2012 to present

Reason for closure Male Female

Reduced risk (step down care to 

one lead organisation)

30 24

Prison 2 1

Hospital/ MH ward/ rehab (long 

term) 

7 0

Died 6 5

Client wouldn’t engage 13 12

Moved out of area 4 7

Discharged to another process-

MAPPA, MARAC, PPO

2 4

Current client 4 9



Community Engagement  

Edward Kunonga 
Joint Director of Public Health and Public Protection 

Public Health South Tees 

Prevention and Safeguarding



Prevention framework – Care Act 2014  



The determinants of health and well-being 



Changing population mix and structure 



Scale of the challenge 



Common theme: Longer and healthier lives and reducing health inequalities 

Safeguarding and Corporate Plans



Framework for prevention and safeguarding 



Local examples of good practice 



Questions/discussion points  



Forty Five Minutes

1245hrs - 1330hrs

@TeeswideSAB

@TeeswideSAB/

Lunch  



EVIDENCE FROM 

SAFEGUARDING ADULTS REVIEWS

Suzy Braye

Emerita Professor of Social Work

Independent Safeguarding Consultant 

MENTAL CAPACITY AND SELF-NEGLECT



Practice with people who self-neglect is more effective where practitioners

Build rapport and trust, showing respect, empathy, persistence, and continuity

Understand the meaning and significance of the self-neglect; life experience 

Work patiently at the pace of the individual, spotting moments of motivation

Keep constantly in view the question of the individual’s mental capacity

Communicate about risks and options with honesty and openness

Ensure that options for intervention are rooted in sound understanding of legal rules

Think flexibly about how family members and community resources can contribute to 
interventions, building on relationships and networks 

Work proactively to engage and co-ordinate a wide range of agencies

Research headlines: direct practice



In summary: organisational approaches

Effective practice is best supported organisationally when

Strategic responsibility for self-neglect is clearly located within a shared interagency 
governance arrangement such as the SAB

Agencies share definitions and understandings of self-neglect

Interagency coordination and shared risk-management is facilitated by clear referral 
routes, communication and decision-making systems

Longer-term supportive, relationship-based involvement is accepted as a pattern of 
work across agencies

Training and supervision challenge and support practitioners to engage with the 
ethical challenges, legal options, skills and emotions involved in self-neglect practice

Research headlines: organisations



• SAB duty to conduct a SAR 
when:
– An adult dies as a result of 

abuse or neglect, or 
experiences serious abuse or 
neglect, and 

– There is concern about how 
agencies worked together to 
safeguard them

• The purpose: 
– To identify lessons to be learnt 

from the case and apply those 
lessons to future cases 

– To improve how agencies work, 
singly and together, to 
safeguard adults

Safeguarding Adults Reviews



• Unique and complex 
pattern of shortcomings

– Learning rarely confined 
to ‘poor practice’

– Weaknesses in all layers 
of the system

– Each alone would not 
determine the outcome

– Taken together they add 
up to a ‘fault line’

Safe and unsafe systems



SARs on self-neglect

Learning
Uncoordinated 
parallel lines; 

lack of 
leadership

Failures of 
communication 
/ information-

sharing

Failure to 
escalate & 
challenge 

poor service 
standards

Limited 
understanding of 
personal history; 

absence of 
professional 

curiosity

Failure to think 
family Lack of legal 

literacy

Attention to 
mental 

capacity

Organisational
features

"Collective 
omission of the 
mundane and 
the obvious”



• Capacity is decision specific and time specific

• A person lacks capacity if (at the time the specific 
decision has to be made):
– They have an impairment of, or disturbance in the 

functioning of, the mind or brain (the diagnostic test), and

– As a result, they are unable to make the decision in 
question (the functional test) through being unable to:

• understand the information relevant to the decision, or

• retain that information, or

• use or weigh that information as part of the process of making the 
decision, or 

• communicate their decision

Mental capacity: a reminder



• Failure to undertake assessments
– Reliance on the principle that “an individual must be assumed to have 

capacity unless it is established that they lack capacity”
– Reliance on the judgement of an influential third party
– Failure to recognize impact of deteriorating health
– Lack of challenge to service refusal; emphasis on ‘lifestyle choice’; 

reliance on the principle “a person is not to be treated as unable to make 
a decision merely because they make an unwise decision”

– Uncertainty about who should do an assessment
– ‘Stage 1’ criteria not fulfilled
– Failure to recognize interface between mental health & mental capacity

• Assessments undertaken but
– Inadequate record / poor evidence of understanding
– Not repeated/updated to take account of changing circumstances
– Missing key information held by others
– Failure to consider the person in context, and to consider the          

‘knowing/doing association
– Failure to consider legal avenues (CoP/IJ)

SAR findings on mental capacity



Jpohn

“The absence of documented attention to capacity may expose a lack of 
understanding of the responsibilities of decision-makers routinely to 
consider capacity in their day-to-day interactions with people who use (or 
choose not to use) services. As the House of Lords Select Committee found: 
“the presumption of capacity … is widely misunderstood by those involved 
in care. It is sometimes used to support non-intervention or poor care, 
leaving vulnerable adults exposed to risk of harm.” (John)

“In cases of self-neglect, physical deterioration and factors such as 
nutritional deficiency can impact upon mental capacity, which can then 
change very quickly, and John’s capacity should have been kept under 
review.” (John)



“The record of the assessment provides no direct evidence to show how his 
ability to make this decision was assessed; it records only his continued 
assertion that he did not want to move and appears to use this as evidence 
of his capacity … no mention of how the 4 key elements of decision-making 
were evaluated.” (BC1)

“Because (he) was articulate and resistant to receiving help, staff seem to 
have taken his assurances at face value, but greater knowledge and 
understanding of capacity issues may have given staff greater confidence to 
work round (his) resistance.” (BC2)

“Mental capacity as an issue is mentioned, but understanding of the 
complexities of the concept appears under-developed. People having direct 
contact with (him) were too ready to accept his verbal reassurances about his 
wellbeing and ability to cope and did not ask (him) to demonstrate how he 
was coping.” (BC2)



“Viewing behaviours as lifestyle choice or anti-social resulted in 
underestimating the significance of underlying mental health issues.” (X)

Capacity assessment not pursued as he had now agreed to the installation of 
a fire alarm and capacity assessment was “unlikely to be helpful as R has 
difficulties with new people”.  (R)

Staff lacked confidence in capacity assessment and worked on the principle 
that capacity should be assumed, and struggled to find balance between 
autonomy and intervention. (R)

Loss of capacity through coercive and controlling behaviour was not 
considered. (Alan)



“Tom was situationally incapacitated by exploitative and drug using peers - a 
fact that was known to many professionals who did not question the absence 
of mental capacity assessments.” (Tom)

“It would appear that degree of agency and freedom of choice that Tom had 
after his brain injury was more severely compromised than professionals … 
had appreciated.” (Tom)

Recommends: “The fact of a person’s traumatic brain injury and mental 
capacity (should be) foregrounded in all professional assessments and 
referrals and family involvement prioritized with a view to understanding 
the continuities, the discontinuities and the unpredictable and complex 
process of reconstructing the self which arise from such a critical injury.”  
(Tom)



So what’s going wrong?

Decision-
specific and 
time-specific 

nature of 
assessment

Social, 
motivational & 
affective factors 

impact on 
cognitive 
processes

Where do you 
start? The 

impairment test 
or the 

processing 
information 

test? 

The impact of 
impaired 

executive brain 
function 

The challenges of mental capacity assessment in self-neglect



Not only
• The ability to understand and reason 

through a decision in the abstract

But also
• The ability to realise when a decision 

needs to be put into practice and to 
execute it at the appropriate time –the 
knowing/doing association 

Frontal lobe damage may cause loss 
of executive brain function, resulting 
in difficulties understanding, 
retaining, using and weighing relevant 
information  in the moment
• Articulate and demonstrate
• GW v A Local Authority [2014] 

EWCOP20

Mental capacity in the self-neglect literature

Decisional 
capacity

Executive 
capacity

Capacity



Implications for capacity assessment 

• Consider decision and time period

• Clarify ‘relevant information’

• Test ‘retain’ as well as ‘understand’

• Explore ‘use and weigh’ in context

• Use relationship 

• Involve others

• Record, record, record

• Don’t walk away



Patterns over time

Patterns over time can be important to establish in self-neglect. The MCA 
Code of Practice (DCA, 2007) states: 

“There may be cause for concern if somebody repeatedly makes unwise 
decisions that put them at significant risk of harm or exploitation or 
makes a particular unwise decision that is obviously irrational or out of 
character. These things do not necessarily mean that somebody lacks 
capacity. But there might be need for further investigation, taking into 
account the person’s past decisions and choices. For example: have they 
developed a medical condition or disorder that is affecting their capacity 
to make particular decisions? Are they easily influenced by undue 
pressure? Do they need more information to help them understand the 
consequences of the decision they are making? (para 2.11).



Back to SARs: whole system learning

Broader legal and 
social context

Multi-agency 
governance

Organisational
infrastucture

Legal and ethical 
literacy

Relationship

The 
person



• Understanding of history, 
relationships, life events

• Focus on family interactions
• Risk assessment

– Recognition of self-neglect as abuse 
and neglect – linked into safeguarding 

• Attention to the nuances of mental 
capacity

• Proactive responses to service 
refusal, questioning lifestyle choice

• Use of care-frontational questions
• Continuity of involvement
• Think beyond the silo of single 

organisation responsibilities

Good practice indicators: Practice



• Accessible guidance for staff

• Staff support and supervision

• Managerial oversight of significant 
case decisions

• Recording expectations and audit

• Culture of challenge and escalation 
within the organisation

• Workflow that permits  longer-
term engagement

• Support to develop legal literacy 

• Full consideration of legal options

Good practice indicators: Organisations



• Coordination of complex  networks

• Information-sharing protocols 

• Forum for discussion and shared risk 
management

• Clarity of each agency’s role

• Leadership – of both casework and 
strategy

• Escalation of concerns about poor agency 
standards

• Protocols and guidelines – referral routes, 
thresholds, dispute resolution

• Attention to key transition points – eg.
hospital discharge

• Recognition of how professional power, 
culture and status can influence decision-
making

Good practice indicators: Interagency



• Procedures and guidance that are 
embedded across all partners

• Quality assurance and audit of self-neglect 
cases

• Escalation channels for resolution of 
interagency disputes

• Multidisciplinary training available across 
partner agencies

Good practice indicators: SAB governance



Please contact us if you have any queries or have                               

difficulty getting hold of any resources on the list                                

provided.

Professor Suzy Braye

s.braye@sussex.ac.uk

Professor Michael Preston-Shoot

michael.preston-shoot@beds.ac.uk

Key contacts



‘The Adult’s Perspective’ 



 Safeguarding Pledge
 Evaluations are in your packs, it would be 

greatly appreciated if you could please 
complete and leave on the table - the team 
will collect these in

 Please also leave your name badges on the 
tables to be collected

 The resources from today will (pending 
agreements) be made available via the 
Board’s website in due course

 Thank you.

Closing Remarks


